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Below is a summary of recent arbitration and adjudication decisions including a salary
calculation grievance award. We also included an external legal opinion provided by
Joanne Mulcahy (2021), related to compelled disclosure for Subject Officials within a
Special Investigations Unit (SIU) investigation. These decisions offer members useful
guidance on aggravating/mitigating factors an adjudicator will consider when determining
disciplinary penalty, and on joint submissions (or alternatively, the potential to negotiate a
settlement under s.202(8) of the CSPA). They also offer insightful commentary on the
scope of DFR, reference to the “essential character test” used to determine whether a
grievance officer has jurisdiction to hear a matter, and the interplay between Criminal
Code and Misconduct offences. The salary calculation grievance award decision (Windsor)
discusses methods for calculating 2nd Class Constable salaries and efforts to harmonize
wage levels across ranks.

Members with any questions should connect with our legal counsel, Flora Vineberg, for
more information.

Sachdeva v Peel Regional Police Service (PSA Appeal)
— February 18, 2025

On March 21, 2024, Sergeant Mick Sachdeva of the Peel Regional Police (“PRP”) pleaded
guilty to discreditable conduct under the Police Services Act (“PSA”). The charge stemmed
from his continued association with “AA” — an individual with a serious criminal history,
despite a 2017 disciplinary resolution requiring him to cease contact and business dealings
with AA. On July 5, 2024, a Hearing Officer ordered Sachdeva’s demotion from Sergeant to
1st Class Constable for a duration of 12 months. Sgt. Sachdeva appealed this decision,
arguing the penalty was excessive and the Hearing Officer mischaracterized aspects of the
case. Several issues were raised on appeal, including whether the Hearing Officer
mischaracterized the 2017 disciplinary resolution; whether he erred in failing to consider
the nature of contact and/or relationship that Sgt. Sachdeva had with AA, and whether the
penalty of 12 months’ demotion was excessive in the circumstances. Ultimately, OPAAC
dismissed Sgt. Sachdeva’s appeal and found that the Hearing Officer correctly interpreted
the 2017 resolution decision requiring Sgt. Sachdeva to cease contact with AA (and that
his continued communication with him was unjustified); that this interpretation was
supported by voluminous evidence demonstrating this inappropriate continued contact;
and that the 12-month demotion was reasonable in the circumstances given the serious
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and repeated nature of the misconduct. As disposition, the Commission upheld the
Hearing Officer’s demotion and found no basis to interfere with the penalty decision.

Click to review the decision

Horan v London Police Service — Police Discipline
Hearing (Penalty Decision) — March 14, 2025

Constable Darryl Horan of the London Police Service (“LPS”) was charged on April 17,
2024, with multiple offences, including Operation while Impaired (80+), Obstruction of
Justice, and Dangerous Operation. The charges stemmed from an off-duty incident in
which PC Horan was caught speeding on Highway 401 while intoxicated, with open alcohol
in his vehicle. During the arrest, he displayed his police badge and attempted to delay
providing a breath sample. On June 17, 2024, PC Horan pleaded guilty to Operation while
Impaired — blood alcohol concentration (80+), while the remaining charges were
withdrawn. He was sentenced to a $4,000 fine and 18 months’ probation. Following his
criminal conviction, PC Horan was charged under the CSPA, O.Reg. 407/23 — Code of
Conduct for Police Officers, with three allegations:

1. Compliance with Laws (s. 4) — Guilty of a Criminal Code offence;

2. Interactions with the Public (s. 10) — Conduct that undermined public trust in
policing; and

3. Integrity (s. 16) — Alleged attempt to use his position to avoid charges (withdrawn
as part of a resolution).

Several key issues were considered at the disciplinary hearing, including the seriousness of
PC Horan’s misconduct and its impact on public trust in the LPS; whether mitigating factors
(such as his lack of prior disciplinary history and his immediate efforts to seek treatment
for alcohol dependency), should influence the penalty; and the appropriate penalty
considering case law for similar misconduct. Ultimately, OPAAC upheld a joint penalty
submission by both parties, ruling that PC Horan’s conduct seriously undermined public
confidence in policing and warranted a significant penalty. His early guilty plea, remorse,
and participation in treatment were mitigating factors. A 14-month demotion from 1st
Class to 2nd Class Constable was an appropriate penalty, aligning with past disciplinary
cases. The Commission determined that the penalty was proportionate, balancing
accountability, rehabilitation, and public interest.
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One interesting thing to consider when reviewing this penalty decision, is why the parties
did not choose to settle the matter privately, per CSPA s. 202(8), and avoid the publication
of this decision. When this opportunity is available to parties, this route will most often be
less costly, time-consuming, and less adversarial, and will allow for the remediation of
both substantive issues and professional relationships. Further, it protects members from
the scrutiny of published decisions.

Click to review the decision

Donovan and Waterloo Regional Police Association v
Waterloo Regional Police Services Board (Award) —
March 20, 2025

This case offers useful insights into the scope of an association’s duty of fair representation
(“DFR”) owed to a member, as well as the jurisdictional interplay between collective
agreement provisions and civil liability. It relies on guiding legal principles on the
jurisdiction of a grievance arbitrator, which may be useful for our members. In turn, |

have expounded on the details of this decision more fully.

Kelly Donovan, the Complainant, was a police officer with Waterloo Regional Police
Services (“WRPS”). She made a complaint against the Waterloo Regional Police
Association (“WRPA”), alleging it had violated its DFR by failing to file grievances on her
behalf, regarding her concerns with the employer (the Waterloo Regional Police Services
Board, or “WRPS”). Ms. Donovan’s complaint was lengthy, totaling 33 pages, and raised
many issues and relying on over 1,000 pages of exhibits. At a hearing on June 17, 2024,
Ms. Donovan alleged the WRPA violated its DFR over a period of six years by failing to file
and pursue three grievances when asked to do so (January 25, 2028; April 8, 2022; and
March 13, 2023), and by failing to file other grievances even when not specifically asked to
do so. The Arbitrator, Howard Snow, limited his jurisdiction to solely assessing whether the
Association violated its DFR owed to Ms. Donovan, and had no authority to consider the
underlying concerns about her treatment by the Employer. Arbitrator Snow relied on the
SCC’s description of the DFR with respect to union control over grievances, stating
principles outlined in Canadian Merchant Service Guild, at p 527). Relying on the Court’s
findings in Canadian Merchant he held, “the employee does not have an absolute right to
arbitration and the union enjoys considerable discretion.” To assess whether the WRPA
breached its duty, Arbitrator Snow reviewed each of its decisions. He recounted the
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“essential character” test in Court’s decision in Weber, including the process for assessing
whether a grievance arbitrator has jurisdiction to decide a matter:

The question in each case is whether the dispute, in its essential character, arises from the
interpretation, application, administration or violation of the collective agreement [52].

Only in these circumstances does an arbitrator have jurisdiction to deal with the matter.
Arbitrator Snow held that at no point did Ms. Donovan indicate which Employer actions —
those “which might be considered as the essential character of her disagreement with the
Employer,” violated the collective agreement or otherwise involved the interpretation,
application or administrative of any of its articles. Prior to her resignation, Ms. Donovan
was involved in a Police Services Act (“PSA”) disciplinary investigation as well as a
proceeding under the Human Rights Code, neither of which involved the collective
agreement. He found the WRPA had no role in either process, no exclusive authority, and
that no DFR arose in either of those processes. Further, Arbitrator Snow found that some
of the Complainant’s primary factual concerns were based on a violation of the terms of
her resignation agreement, and not on the collective agreement itself. Additionally,
Arbitrator Snow found that the Union has no role in discipline which is conducted “entirely
outside the collective agreement,” and highlighted the WRPA’s position that both the PSA
investigation and the HRTO proceeding were “intertwined with the Chief of Police’s
exclusive jurisdiction over discipline.” He found that the WRPA’s conclusion that a
grievance arbitrator acting under the collective agreement would not have jurisdiction to
consider her claims was a reasonable conclusion.

In addition, Ms. Donovan sought to file grievances on the basis the Employer had engaged
in tortious behaviour, including negligence, fraudulent representation, misfeasance in
public office, etc. In Weber, the Court dealt with the issue of whether an arbitrator would
have jurisdiction over various torts. As follows,

... in dealing with the dispute under the collective agreement and fashioning an
appropriate remedy, the arbitrator will have regard to whether the breach of the collective
agreement also constitutes a breach of a common law duty, or of the Charter [55].

Arbitrator Snow found it reasonable for the WRPA to conclude that a grievance arbitrator
would have no jurisdiction over these torts, and therefore, no breach of the collective
agreement to which the torts might relate. He continued his analysis on whether the
WRPA'’s decisions were arbitrary or made in bad faith. Ultimately, he concluded that the
WRPA did not violate its DFR and on the contrary, held there was evidence to suggest that
in both instances when it was asked to file a grievance, the WRPA,
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...conducted thorough and time-consuming investigations, sought legal advice on the
matters, and wrote lengthy, thorough and thoughtful responses outlining the reasons the
Union was not prepared to pursue the requested grievance.

Importantly, Arbitrator Snow also found the Union did not violate its duty by failing to file
grievances in situations where the Complainant had not specifically asked it to do so.

Click to review the decision

Salary Calculation Grievance Award (Windsor) —
March 27, 2025

This grievance award was granted by Arbitrator Barry Fisher, following a hearing held in
Windsor on January 29, 2025. The dispute involved the interpretation of certain clauses in
a Memorandum of Agreement (“MOA”) of the current Collective Agreement commencing
on January 1, 2023, and ending on December 31, 2026. Typically, wage increases had been
calculated by one of two methods — either using specific salary figures, or as a percentage
of a 1st Class Constable (PC1) salary — referred to as “Rank Differential”. Key to this matter
was that from 2015 onward, salary freezes for lower ranks lead to a disparity in wages,
with 2nd Class Constable wage levels falling below the agreed-upon differentials outlined
in the MOA. By December 31, 2022, a 2nd Class Constable’s wage was only 75.82% of
PC1’s salary, though the agreed-upon differential was 80.29%.

This grievance raised the important question of how 2nd Class Constable salary rates
should be calculated for the remainder of the span of the Collective Agreement (2023-
2025). The Association wanted to start with the stipulated 80.29% differential to
determine the current 2022 rate, apply subsequent increases from there and eventually
adjust to 85% in 2026. The Employer responded with starting the calculation at the actual
salary as of December 31, 2022, applying annual percentage increases and then achieving
a Rank Differential of 85% to take effect on January 1, 2026. Ultimately, Arbitrator Fisher
accepted the Employer’s position, finding that according to the MOA, salary increases
were to be based on actual salary in effect immediately prior to each increase. It was
acknowledged there would be continued “disharmony” in wages until 2026, when the
Collective Agreement would be renegotiated and the Rank Differential reset. The
grievance was dismissed, and the Agreement was ratified.
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Click to review decision

Ottawa Police Service v Constable Keith Jay #2430 —
Police Discipline Adjudication (settlement) — April 10,
2025

This recent case highlights the CSPA’s authority guiding settlement of a matter when a
police officer faces possible termination or demotion under s. 202. Again, the issue is
raised of whether — or to what extent — settlements based on an agreed statement of facts
and/or joint penalty submissions should become published decisions. Legal counsel should
understand and articulate to members the implications of published disciplinary decision,
balancing members’ privacy with the need for transparency and accountability.

OnJune 17, 2024, 1st Class Constable Keith Jay was travelling alone while off duty in his
personal vehicle. His car left the road and collided with a rock on the side of the road. Cst.
Jay was subsequently charged with one count of Operation while Impaired, contrary to
section 320.14(1)(b) of the Criminal Code of Canada. Cst. Jay pled guilty to the lesser
offence of careless driving under Ontario’s Highway Traffic Act and was sentenced to a fine
of $1,500 a victim surcharge, and a driver’s license suspension for a period of nine
months. On November 14, 2024, the Chief of Ottawa’s Police Service initiated a Code of
Conduct investigation; this substantiated one allegation of misconduct, namely,
Undermine Public Trust (O.Reg. 407/23, section 10). Approximately one month later, on
December 19th, a Pre-Hearing Conference Adjudicator (Maureen Helt) was appointed to
hold a pre-hearing on this matter, pursuant to s. 202(1) of the CSPA. The parties attended
this conference on January 29th, at which time settlement was discussed, as
contemplated by CSPA section 202(8) and O.Reg. 404/23, section 20(1). On April 1, 2025,
the parties agreed to a fully executed Settlement Agreement, which included an agreed
statement of facts, and attached Consent Order. In the settlement’s section on Findings of
Misconduct, it stipulated that Cst. Jay plead guilty to one count: Undermine Public Trust,
on clear and convincing evidence.

As penalty, Cst. Jay was demoted in rank from 1st to 2nd Class constable for a period of
twelve (12) months, and was to seek professional assistance to develop a plan to deal with
any substance use issues.

Click to review the decision
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SIU Legal Opinion —Joanne Mulcahy

Members will be familiar with the mandate of the Special Investigations Unit (SIU) — the
civilian oversight agency responsible for investigating potential criminal police conduct
against civilians in Ontario. Less understood are the provisions in the SIU Act, 2019,
guiding disclosure obligations for police personnel who are specifically designated as
Subject Officials (“SO”). To offer our members clarification on what constitutes
compellable disclosure in these circumstances, including what is considered a SO’s
“notes,” we are providing a Legal Opinion (2021) authoured by external legal counsel,
Joanne Mulcahy, who is an expert in police disciplinary matters. The PAO will also be
meeting with Joseph Martino, the Director of the SIU, on May 13th to discuss this and
other issues. For any questions or concerns regarding SIU investigations, please contact
the PAO.

Click to review the legal opinion
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